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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, : BRIEF OF APPELLANT 
Plaintiff/Respondent, 
v. : 
LANE B. HALVERSON, Case No. 86-249-CA 
(D. Gilbert Athay) 
Defendant/Appellant. : Priority No. 2 
STATEMENT SHOWING JURISDICTION OF COURT OF APPEALS 
Appellant submits that this is an appeal as of right 
pursuant to Rule 26 of the Utah Rules of Criminal Procedure (Utah 
Code Annotated, §77-35-26 (1953 as amended)), and Rule 3 of the 
Utah Rules of Appellate Procedure. 
STATEMENT OF THE NATURE OF THE CASE 
This is an appeal from a final order and judgment of 
conviction of summary contempt under Utah Code Annotated, §78-32-
3, (1953 as amended), in the Seventh Judicial District Court, the 
Honorable Richard C. Davidson, judge presiding. 
DISPOSITION IN THE LOWER COURT 
Mr. Lane B. Halverson was charged with Burglary and 
several felony theft counts on February 20th, 1986. After a 
preliminary hearing in circuit court, Mr. Halverson was bound 
over to stand trial in the district court. Trial was set for May 
13th, 1986. On the day set for trial counsel for Mr. Halverson, 
appellant, D. Gilbert Athay, failed to appear for trial. At that 
point, the trial court summarily found counsel (appellant) to be 
in contempt and instructed the Duchesne County Attorney to pre-
pare an Order to Show Cause. After the Order to Show Cause was 
served on appellant he appeared on the date of the hearing on the 
Order to Show Cause and objected to the procedure wherein he was 
summarily held in contempt of court. The court overruled appel-
lant's objection and ordered that he pay a fine in the amount of 
$300 for the summary contempt. 
RELIEF SOUGHT ON APPEAL 
Appellant Athay seeks an order from this court revers-
ing the trial court's finding of contempt, or, in the alterna-
tive, an order remanding the case back to the trial court for 
further proceedings on the issue of appellant's contempt or lack 
thereof. 
ISSUE PRESENTED ON APPEAL 
Does a defense attorney's failure to appear at trial 
constitute a contempt committed in the immediate view and pres-
ence of the court, thus permitting the court to impose punish-
ment summarily? If not, does such act constitute a contempt not 
committed in the immediate view and presence of the court, thus 
entitling appellant to those rights afforded in Article I, Sec-
tion 12, Constitution of Utah, which include the right to be 
informed of the charge against him, to be permitted to plead to 
such charge, to have representation of counsel and to be afforded 
a right to be heard? 
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STATEMENT OF FACTS 
On or about February 20th, 1986, Lane B. Halverson was 
charged in three separate informations with Burglary and a total 
of seven counts of Theft in files nos. 86-CR-29D, 86-CR-30D, and 
86-CR-31D (henceforth known as case nos. 29, 30, and 31. The 
record for all three appeals is essentially identical and all 
page references to the court herein refer to case no. 86-CR-29D. 
On or about the 27th day of February, 1986, the matters 
came on for preliminary hearing and Mr. Halverson waived that 
preliminary hearing with Ronald Uresk as his attorney. All three 
matters were bound over for arraignment on March 10th, 1986, in 
the Seventh Judicial District Court. (R. 4) Pending his ar-
raignment in Seventh Judicial District Court, Halverson retained 
private counsel, D. Gilbert Athay, who appeared with him at the 
arraignment. (R. 7) Halverson entered a not guilty plea and the 
matter was referred to the Vernal office for a trial setting. 
The matter was subsequently set for trial on the 13th 
of May, 1986. (R. 9) In the weeks preceding the May 13th trial 
setting, Mr. Athay (appellant) was involved in trial preparations 
and the taking of depositions in connection with a criminal 
matter in Tonga in the South Pacific. Complications arose in 
that case which prevented appellant return in time for the trial, 
there being flights out of Tonga only on Monday and Thursdays. 
(R. 29) Those depositions had been ordered by the United States 
Government and were to have concluded on May 9th, which would 
have allowed appellant sufficient time to return for trial. (R. 
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32-33) When those depositions did not conclude, appellant had 
his secretary phone the court to indicate that he would not be 
able to appear, and thus, would need a continuance. (R. 29-30) 
The court refused to continue the matter and ordered 
the jury brought in on May 13th in appellant's absence. On May 
13th, the jury panel was assembled and told that counsel for the 
defendant was not present. The court then excused the jury 
panel. (R. 21) Pursuant to court order, Dennis Draney, then 
Duchesne County Attorney, issued an Order to Show Cause, in re: 
Contempt. (R. 25-26) Appellant was served and the matter came 
on for hearing on June 30th, 1986. 
Appellant appeared with counsel and raised in his own 
defense several issues, including matters proffered in a letter 
dated May 19th, 1986 and incorporated into the file. (R. 29-30) 
Appellant prepared to call witnesses, including his own testimony 
as well as the testimony of his secretary in order to show the 
impossibility of his appearance. The contents of that testimony 
were provided to the court in the form of a proffer, which is 
included in the transcript of that proceeding, pages 3-7. In 
addition, appellant, through his counsel, provided a memorandum 
of law to the court (R. 41-47) which objected to the proceeding 
of contempt against appellant in the form of a "summary con-
tempt11. 
The court after hearing arguments from counsel, held 
that it had previously found without a hearing that appellant was 
in contempt, without notice to appellant, and without hearing any 
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evidence based on appellant's failure to appear at the time 
previously set for trial, (R. 48-49) The court further deter-
mined that it was unnecessary to hear any further evidence and 
let stand the contempt previously found, ordering the sum of $300 
trial costs. 
It should also be noted that when the trial court 
dismissed the jury it also made a determination to release Mr. 
Halverson from jail and to appoint counsel for him. His criminal 
matters were then subsequently disposed of in the nature of a 
plea bargain, 
SUMMARY OF ARGUMENTS 
The arguments in this brief will proceed as follows: 
First, the provisions of Utah Code Annotated, §78-32-3, (1953 as 
amended), do not contemplate that contempt committed in the 
immediate presence of the court should include failure to appear 
at a hearing or trial. Second, that said failure to appear at a 
court hearing is in fact not in the immediate view and presence 
of the court. Third, since such conduct would be outside the 
presence of the court, appellant is entitled to the due process 
of law which includes the right to be informed of the charges 
against him, to be permitted to plead to such charge and to have 
representation of counsel and to be afforded the right to be 
heard. (See, Utah Code Annotated, §78-32-9). 
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ARGUMENT 
POINT I 
APPELLANT'S FAILURE TO APPEAR ON THE DATE SET 
FOR TRIAL WAS NOT A SUMMARY CONTEMPT COMMIT-
TED WITHIN THE PRESENCE OF THE COURT AND THE 
TRIAL COURT ACTED INAPPROPRIATELY IN FINDING 
HIM SUMMARILY IN CONTEMPT WITHOUT BENEFIT OF 
DUE PROCESS. 
Utah Code Annotated, §78-32-3, (1953 as amended) pro-
vides: 
In immediate presence of court; summary 
action—without immediate presence; proce-
dure. —When a contempt is committed in the 
immediate view and presence of the court, or 
judge at chambers, it may be punished sum-
marily, for which an order must be made, 
reciting the facts as occurring in such 
immediate view and presence, adjudging that 
the person proceeded against is thereby 
guilty of a contempt, and that he be punished 
as prescribed in Section 78-32-10 hereof. 
When the contempt is not committed in the 
immediate view and presence of the court or 
judge at chambers, an affidavit shall be 
presented to the court of judge of the facts 
constituting the contempt, or a statement of 
the facts by the referees or arbitrators or 
other judicial officers. 
Section 78-32-9 (1953 as amended), provides a "due 
process" hearing in those cases where the alleged contempt is 
committed outside the immediate view and presence of the court. 
The question of what constitutes a contempt committed 
in the immediate view and present of the court has been dealt 
with by many of the courts of this country under many and varied 
fact situations. No cases have been found by this writer which 
deal with the specific fact situation as set forth above. Howev-
er, there are a number of cases reported which deal with a simi-
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lar fact situation, to-wit: the failure of a lawyer to abide by 
a court order requiring his appearance at a particular specified 
time. 
The Federal Rules of Criminal Procedure, Rule 42(a) 
contains language similar to that provided in §78-32-3, Utah Code 
Annotated, (1953 as amended), and permits summary punishment of 
contempts only when the conduct constituting the contempt occurs 
in the actual presence of the court. 
In the case of In re Lamson, 468 F.2d 551 (1st Cir. 
1972), the court was faced with interpreting Rule 42(a). The 
case arose out of a criminal trial wherein a recess was taken. 
Counsel for the defendants in that trial were warned that the 
recess would be for only five to ten minutes. Three attorneys 
decided to take a coffee break and returned some twelve minutes 
after the court had resumed session. The District Court deemed 
that a contempt had been committed in the actual presence of the 
court. An opportunity was given each lawyer to explain his 
conduct in mitigation. The court imposed a find of $10 for each 
minute of delay. The circuit court, in reversing and remanding, 
stated: 
...yet while the absences, if it can be 
called 'conduct', is in the presence of the 
court in a semantic sense, the presence of 
the offender in the court's absence. As to 
the reason for the presence elsewhere they 
may be good ones, depending on witnesses... 
These are the kinds of events which impress 
upon us that a failure to appear on time may 
often only be explained by witnesses who may 
not be immediately available... An opportu-
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nity to summon the witnesses or obtain mate-
rial necessary to the defense seems only 
fair. 
We deem this analysis commanded by both the 
language and the purpose of Rule 42(a). We 
note also that a fairly heavy majority of the 
courts which have considered the question 
share this view. The only federal circuits 
which have faced the problem hold that this 
kind of conduct is not within the actual 
presence of the court... (citing cases)...we 
count also at least ten states with a similar 
approach. 
It should be noted at this point that the D.C. Circuit 
Court of Appeals in 1973 in the case of In re Niblack, 476 F.2d 
930 (D.C. Cir. 1973), took the opposite position to that espoused 
in In re Lamson, supra. 
No Utah cases dealing directly with the issue of what 
constitutes a contempt in the immediate view of presence of the 
court could be found. However, other state supreme courts have 
addressed the issue. 
In the case of Roselle v. State, 509 P.2d 406 (Court of 
Criminal Appeals, 1973) the court was faced with a situation 
wherein the appellant, a lawyer, had been convicted of contempt 
in a summary proceeding for being late for a trial. The court, 
in reversing and remanding, discussed the application of due 
process and the Sixth Amendment to contempt proceedings. The 
court also discussed those instances of misconduct charged in 
open court, in the presence of the judge, which disturb the 
court's business and where all the essential elements of the 
misconduct are actually observed by the court and immediate 
8 
punishment is essential to prevent demoralization of the court's 
authority before the public. The court then stated: 
• ..It should be pointed out that contempt as 
a general rule is rooted, when a order of the 
court is violated, in a willful and inten-
tional violation of the order. It is this 
court's opinion the circumstances establish-
ing an intentional disregard for the court's 
order are not entirely in the presence nor 
observed by the trial court. The trial court 
under the circumstances is compelled to rely 
upon statements made by others to determine 
whether a person tardy for court proceedings 
was willfully tardy... at p. 488. 
Several state courts have dealt with the issue of 
whether a failure by an attorney to appear as ordered by the 
court is a contempt committed in the presence of the court. 
The Colorado Supreme Court, in Harthun v. District 
Court, In and For Second Judicial District, 459 P.2d 539 (1972), 
spoke to a factual situation wherein a lawyer who was a defense 
attorney in a criminal case became ill during the trial of that 
case. The case was continued to a new date, at which time the 
lawyer was not present and was cited for contempt. The court, in 
reversing the conviction, discussed the duties of counsel to 
appear on dates set for trial and the remedy of punishment for 
criminal contempt for a failure to do so where such failure was 
willful and deliberate. The court stated: 
...such contempt is indirect where the deter-
mination thereof involves matters which 
occurred outside of the immediate presence of 
the court when sitting as such. (case cited) 
In the instant case it is clear that matters 
involving appellant's intent happened outside 
the presence of the court. It, therefore, 
was necessary to hold a hearing on the charg-
es..." at 541. 
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The majority view of the cases seems to be that an 
attorney's failure to appear as ordered by a court is not a 
contempt committed in the immediate view and actual presence of 
the court in that a court cannot by its own observation and 
without inquiry ascertain whether or not the absence was willful 
or done with wrongful intent, which is a necessary element of 
criminal contempt. Thus, before a contempt conviction can be had 
for failure to appear, advance of notice of the charge and an 
opportunity to be heard and present testimony must be provided. 
Rogers v. Superior Court, 2 Ariz. App. 556, 410 P.2d 674 (1966). 
Where contempts may be punished summarily by virtue of 
their having been committed in the presence of the court, the 
personal knowledge of the court in whose presence the acts were 
committed takes the place of evidence. However, where facts such 
as the reason for the non-appearance of a person in court are not 
within the personal knowledge of the court, summary punishment is 
not proper. Rogers v. Superior Court, supra; In re Henry, 32 
Mich. App. 654, 189 N.W. 2d 96 (1971). 
Cases in which summary contempt may be had without the 
necessity of due process and Sixth Amendment safeguards are those 
cases where immediate punishment is necessary to quell or prevent 
disturbances in court, to prevent interferences with the orderly 
administration of justice and to maintain the authority and 
dignity of the courts. Mayberry v. Pennsylvania, 400 U.S. 455, 
91 S.Ct. 499, 27 L.Ed.2d 532 (1971); Harris v. United States, 382 
U.S. 162 86 S.Ct. 352, 15 L.Ed.2d 240 (1965); Rogers v. Superior 
Court, supra: In re Henry, supra. 
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Appellant submits that the standards by which a per-
son's failure to appear pursuant to a court order should not in 
any way be governed by whether the person failing to appear is a 
lawyer practicing before the court or a member of the lay public 
ordered to appear before the same court. Thus, before the lay 
person ordered before a court can be punished criminally for his 
failure to appear, the ascertainment of that person's intent 
becomes critical and since such ascertainment of intent cannot be 
done by the court at the time of the failure to appear, there is 
no contempt committed in the immediate view and presence of the 
court. 
The law is clearly established in Utah that in a pro-
ceeding for contempt not committed in the presence of the court, 
all of procedural safeguards as provided in Article I, Section 12 
of the Constitution of the State of Utah apply and an accused is 
entitled to their protections. Robinson v. City Court of Oqden, 
112, Utah 36, 185 P.2d 256 (1947). 
CONCLUSION 
Evidence of willfulness in failing to appear or inten-
tional disregard of a court order is a necessary element in 
finding a criminal contempt, for failure to appear. Because such 
evidence is not before the court in a case where a party served 
with a court order to appear fails to do so, summary process for 
criminal contempt cannot be had on the basis that the contempt is 
committed in the immediate view and presence of the court. All 
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elements of the crime must be presented to the court before a 
summary process may be used. Thus, a person failing to answer a 
court order to appear, is entitled to those procedural safe-
guards any other person accused of a criminal offense is entitled 
to. 
Dated this day of December, 1987. 
BRADLEY P. RICH, #357i 
YENGICH, RICH, XAIZ &VMETOS 
Attorney for Appellant 
175 South 400 South, Suite 400 
Salt Lake City, Utah 84111 
Telephone: (801) 355-0320 
CERTIFICATE OF SERVICE 
I hereby certify that on this day of December, 
1987, I mailed/delivered a true and correct copy of the foregoing 
Brief of Appellant to the Attorney General's Office, 236 State 
Capitol Building, Salt Lake City, Utah, 84114. 
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ADDENDUM 
§78-32-3, Utah Code Annotated, 1953 as amended. 
In immediate presence of court; summary action - Without 
immediate presence; procedure. 
When a contempt is committed in the immediate view and 
presence of the court, or judge at chambers, it may be punished 
summarily, for which an order must be made, reciting the facts as 
occurring in such immediate view and presence, adjudging that the 
person proceeded against is thereby guilty of a contempt, and 
that he be punished as prescribed in section 78-32-10 hereof. 
When the contempt is not committed in the immediate view and 
presence of the court or judge at chambers, an affidavit shall be 
presented to the court or judge of the facts constituting the 
contempt, or a statement of the facts by the referees or 
arbitrators or other judicial officers. 
§78-32-9, Utah Code Annotated, 1953 as amended. 
Hearing. 
When the person arrested has been brought up or has appeared 
the court or judge must proceed to investigate the charge, and 
must hear any answer which the person arrested may make to the 
same, and may examine witnesses for or against him; for which an 
adjournment may be had from time to time, if necessary. 
Federal Criminal Code and Rules. 
RULE 42. Criminal Contempt 
(a) Summary Disposition. A criminal contempt may be 
punished summarily if the judge certified that he saw or heard 
the conduct constituting the contempt and that it was committed 
in the actual presence of the court. The order of contempt shall 
recite the facts and shall be signed by the judge and entered of 
record. 
(b) Disposition Upon Notice and Hearing. A criminal 
contempt except as provided in subdivision (a) of this rule shall 
be prosecuted on notice. The notice shall state the time and 
place of hearing, allowing a reasonable time for the preparation 
of the defense, and shall state the essential facts constituting 
the criminal contempt charged and describe it as such. The 
Addendum continued 
Rule 42 continued 
notice shall be given orally by the judge in open court in the 
presence of the defendant, or, in application of the United 
States attorney of or an attorney appointed by the court for that 
purpose, by an order to show cause or an order of arrest. The 
defendant is entitled to a trials by jury in any case in which an 
act of Congress so provides. He is entitled to admission to bail 
as provided in these rules. If the contempt charged involves 
disrespect to or criticism of a judge, that judge is disqualified 
from presiding at the trial or hearing except with the 
defendant's consent. Upon a verdict or finding of guilt the 
court shall enter an order fixing the punishment. 
EXHIBITS 
BRADLEY P. RICH 
YENGICH, RICH, XAIZ & METOS 
Attorneys for D. Gilbert Athay 
72 East Fourth South, Suite 325 
Salt Lake City, Utah 84111 
Telephone: 355-0 320 
vtho,srgco|feuCHESN 
ROGER K.MABtTT, Clerk 
CZ ., Deputv 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
IN AND FOR DUCHESNE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, ] 
vs. 
LANE B. HALVERSON, 
Defendant. 
i FINDINGS OF FACT 
1 AND 
) CONCLUSIONS OF LAW 
) Case Nos. 86 CR 29D 
) 86 CR 30D 
) 86 CR 31D 
The above matter came on for hearing before Judge Richard 
C. Davidson, District Court Judge on July 14, 1986. The State was 
represented by Dennis Draney, Duchesne County Attorney and D. Gilbert 
Athay, attorney at law, was present pursuant to an Order to Show 
Cause in Re Contempt and was represented by Bradley P. Rich. The 
court having heard argument of counsel and being fully advised, 
now makes and enters the following: 
FINDINGS OF FACT 
1. The court had previously found without a hearing 
that D. Gilbert Athay was in contempt; the clerk having previously 
filed an affidavit and the county attorney having charged the 
specifics of the contempt allegation. This was done pursuant to 
Utah Code Annotated §78-32-3. 
2. The court made and entered its Order of Contempt 
without any prior notice to contemner and without hearing any 
evidence. The court based its decision upon the failure of 
contemner to appear at the time previously set for trial of the 
above captioned action. 
3. The court deems it unnecessary to hear evidence 
regarding this type of contempt hearing. 
From the foregoing Findings of Fact the court makes 
the following: 
CONCLUSIONS OF LAW 
1. The contemner was in willful contempt and liable 
to the court for the sum of $300 for trial costs incurred herein. 
2. The court urges contemner and his counsel to appeal 
the matter to the Supreme Court of the State of Utah. 
3. Costs assessed in the matter will be stayed for 
a period of six months pending outcome of the appeal to the 
Supreme Court. 
DATED this ycf day of August, 19 86. 
BY THE COURT: 
-2-
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
above and foregoing Findings of Fact and Conclusions of Law 
was mailed to Mr. Dennis Draney, Duchesne County Attorney, 
Duchesne, Utah 84021 this I <g) day of August, 1986. 
0cOVJ2io QoppslS 
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IN THE SEVENTH JUDICIAL DISTRICT COURT 
in and for Duchesne County 
of the State of Utah 
STATE OF UTAH 
Lane Brian Halverson 
Defendant 
CRIMINAL MINUTE ENTRY 
Case Mo. 86-CR-29-D, 30-D and 
31-D 
Date: May 13, 1986 
Judge: Richard C. Davidson 
Court Reporter: Milo Harmon 
Crime: Burglary 
Theft 
Theft 
Classification: Second 
Second (16 Counts) 
Second 
COUNSEL FOR STATE: Dennis L. Draney, county attorney. 
COUNSEL FOR DEFENDANT: Gilbert Athay (Not Present). 
PROCEEDINGS BEFORE THE COURT: Jury Trial. 
This was the time set for trial. Defense counsel did not appear. Court 
advised the jury that Mr. Athay had not appeared. He thanked them for coming. 
After the jury was excused the Court made a record that on March 10, 1986 the 
defendant was brought before the Court for arraignment. On March 19, 1986 
notice was sent to counsel advising that trial had been set for April 1st and 
2nd and with alternate dates of May 13, and 14th. On April 1st, 1986 at the 
time that this matter had been set for trial and it was decided at this time to 
continue the trial to May 13. 
On May 9, 1986 the Court received a phone call from Mr. Athays secretary 
requesting a continuance of the trial, which was denied. 
Mr. Draney advised the Court thqt his office had been contacted with no reason 
why counsel should not be in attendance today. 
The Court contacted Mr. Roland Uresk and had him talk with the defendant. At 
9:55 A.M. the Court finds that Mr. Athay is in contempt of the Court and 
orders the county attorney to prepare an order to show cause and have Mr. Athay 
served with the same. The affidavit to contain the expenditures for the jury 
and the witnesses. 
Court appoints Roland Uresk to represent defendant in a bond hearing set for 
May 14, 1986 at 9:30 A.M. Mr. Uresk to also represent defendant in any plea 
negotiating that may occur. •*-*•* _ , 
i SL.CL/ 
Sfo DISTRICT COuRT DUCHE5t\ic. 
-' " *
 !TAH Roger K. Marett - Clerk 
,-C L 
MAY 19 1963 
RCccr. .v. .viz-M-ttTT, Clerk 
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